IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK BI NES, :
PLAI NTI FF : CIVIL ACTI ON

V.

DONALD T. VAUGHN, et al, :
DEFENDANTS : 96- 1528

VEMORANDUM
Gles, C J. August __, 2001

Frank Bines (“Bines”) filed an anmended § 1983 conpl ai nt
agai nst many defendants, including Dr. Nuhad Kul ayl at
(“Kulaylat”), on May 13, 1996. Kulaylat brings this notion for
summary judgnent. Bines has answered the notion. For the reasons
that follow, the notion is granted and the conplaint, as it
applies to Kulaylat, is dismssed.

In late 1995, Bines was a prisoner at the State
Correctional Institution in Gateford, Pennsylvania. During a
medi cal exam nation in Novenber 1995, Kul ayl at determ ned t hat
Bi nes had enl arged | ynph nodes in connection with an H'V
infection. Allegedly, Kulaylat maliciously refused to renove the
| ynph nodes on many occasi ons and al so deni ed Bi nes pain
nedi cation for the enlarged | ynph nodes. (Conplaint, § 2). Bines
further alleges that Kulaylat denied hima “CD-4 count” and a
“viral load test.” (1d.). Finally, Bines alleges that Kul ayl at
failed to insure that he woul d be housed in a snoke-free and

sanitary area of the prison. (1d.).



Kul aylat filed a notion for summary judgnent on Novenber 12,
1997. The |l ate Judge Robert S. Gawt hrop, to whomthe case was
then assigned, dismssed Bines’ claimthat Kulaylat failed to
i nsure appropriate housing for Bines. In connection with the
ot her cl ains, Judge Gawt hrop deni ed the notion because he found
that Kul aylat “offered nothing to show that the plaintiff
recei ved adequate nedical care during the period relevant to the
conpl ai nt, such as nedical records or treatnent notes that
docunent the plaintiff’s course of nedical treatnent at the
prison hospital.” (Docket #62, p. 4). Judge Gawt hrop went on to
note that Kulaylat “may renew the notion at a later date.” (1d.).

Kulaylat filed this notion on January 12, 2001, and attached
detail ed nedical records on Bines' treatnent, an affidavit by
Kul ayl at referencing the nedical records, and an affidavit by Dr.
Robert Fischer, an infectious di sease specialist.

The third circuit has held that, “Failure to provide
medi cal care to a person in custody can rise to the |evel of a
constitutional violation under 8 1983 only if that failure rises
to the level of deliberate indifference to that person’s serious

medi cal needs.” G oman v. Townshi p of ©Manal apan, 47 F.2d 628, 637

(3d Cir. 1995).
Taking the evidence in the Iight nost favorable to Bines,
this court finds that Bines has provided no evidence that

Kul ayl at was deliberately indifferent to his serious nedical



needs.

Bi nes all eged that Kul ayl at was deliberately indifferent
to his nmedical needs for not renoving swollen | ynph nodes.
However, in response to Kulaylat’s renewed notion, Bines has not
provi ded any evidence fromexpert w tnesses, affidavits, or
medi cal literature that show that renoval of |ynph nodes woul d
have been essential, or even an appropriate procedure. Kul ayl at,
on the other hand, provides an affidavit froman infectious
di sease specialist who states, “These enlarged | ynph nodes are
not painful, do not connote a poor diagnosis, do not lead to
conplications and do not call for treatnment. Surgical renoval of
| ynph nodes in such a case would constitute gross negligence and
woul d never be considered by any know edgeabl e practitioner.”
(Defendant’s Modtion, Exhibit F). Further, the nedical records
reflect that Kulaylat infornmed Bines on Decenber 5, 1995 that
surgical renoval of his |ynph nodes was not in Bines’ best
interests. (Defendant’s Motion, Exhibit D4). Mere disagreenent
about proper nedical treatnent does not support a claimfor an

Ei ght Amendnent vi ol ation. Monnouth County Correctional Inst’l

|nmates v. Lanzaro, 834 F.2d 326, 346 (3d Gr. 1987). Bines has

provi ded no evidence that renoval of his swollen | ynph nodes was
such a nedi cal necessity that the failure to do so would rise to
del i berate indifference to his nedi cal needs.

Next, Bines argues that Kulaylat failed to provide him



with pain medication for his enlarged | ynph nodes. However, the
undi sputed facts of this case show that Bines had Tyl enol,
Motrin, and Aspirin available to himfromthe prison at any tine
to hel p manage pain. (Defendant’s Motion, Exhibit E). The nedi cal
records show that Kul ayl at exam ned Bi nes on several
occasions and prescribed a nutritional supplenent to aid his
condition. (Defendant’s Mdtion, Exhibit B, p. 22). Bines does not
all ege that a particular pain nedication was nedically necessary
for enlarged | ynph nodes or that Kul ayl at deni ed hi mthat
medi cation in deliberate indifference to his nmedical condition.
Finally, Bines does not alleged any facts that would | ead a
reasonabl e juror to conclude he suffered any detrinent in
connection to allegedly being denied a “CD-4 count” or a “viral

| oad test.” Bines alleges being deprived these services in his
conpl aint, but has nade no other nention of them over the course
of discovery. There is no evidence anywhere in the record
t hat suggests that the denial of such tests would constitute
deliberate indifference to Bines’ nedical condition.

Because Bi nes has not presented any evidence that Kul ayl at
was deliberately indifferent to his nedical condition, judgnent

is entered in favor of Kul ayl at.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK BI NES, :
PLAI NTI FF : CIVIL ACTI ON

V.

DONALD T. VAUGHN, et al, :
DEFENDANTS : 96- 1528

JUDGVENT ORDER

AND NOW this __ day of August, 2001, upon consi deration
of Dr. Nuhad Kulaylat’s Mdtion for Sunmary Judgnent (Docket #79),
and Plaintiff’s response thereto, it is hereby ORDERED that the
motion is GRANTED. Judgnent is entered in favor of Dr. Nuhad

Kul ayl at and agai nst Frank Bi nes.

BY THE COURT:

JAMES T. G LES C. J.
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